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SUPERIOR COURT OF WASHINGTON FOR THURSTON COUNTY
WASHINGTON CHAPTER OF THE

AMERICAN COLLEGE OF EMERGENCY No.:
PHYSICIANS,
. PETITION FOR DECLARATORY
Plaintiff, JUDGMENT AND INJUNCTIVE
RELIEF PURSUANT TO RCW
VS. 34.05
STATE OF WASHINGTON, HEALTH CARE
AUTHORITY, '
Defendant.
I. NATURE OF ACTION
1. This is an action for declaratory relief from improper agency rulemaking and

other relief under the Washington Administrative Procedure Act (Ch. 34.05 RCW). Physician
members of Petitioner Washington Chapter of the American College of Emergency
Physicians (“Washington ACEP”) provide emergency medical services to .Medicaid
beneficiaries. The Washington State Health Care Authority (“HCA™) has notified Medicaid
beneficiaries that, beginning on October 1, 2011, Medicaid will only pay for three non-
emergency visits to the Emergency Room per client per year (hereinafter, “ED wvisit limit
policy”). This ED visit limit policy is illegal, for numerous reasons, including:

a. HCA has failed to engage in required rule-making procedures under Ch. 34.05

RCW. It has also violated an express directive from the Washington Legislature to HCA to
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“collaborate closely with the Washington state hospital and medical associations in
identification of the diagnostic codes and retroactive review procedures that will be used to
detemine whether an emergency room visit is a nonemergency condition to assure that
conditioris that require emergency treatment continue to be covered.” §213(49), c. 50, L
2011, 1% sp. s.

b. - HCA’s ED visit limit policy is based on a list of “non-emergency” diagnostic
codes, which will not be covered after the third emergency department visit within one year.
That list of ineligible diagnostic codes includes many conditions which are, according to
medical evidence and reasonable medical judgment, true emergencies that should be covered
under the Legislature’s directive. The inclusion of these codes and other procedures for
implementation of the ED visit limit policy exceeds HCA’s statutory authority and is arbitrary
and capricous.

c. The ED visit limit policy also conflicts with federal and state Medicaid laws
governing approval of coverage reductions, requiring coverage for emergency medical
services rendered to persons enrolled in managed care plans and persons under 21 years of
age, and by providing that Medicaid patients are subject to being billed by providers for
emergency medical services rendered in connection with excluded diagnostic codes.

2. Petitioner seeks an order pursuant to RCW 34.05.574 declaring the ED visit
limit policy invalid and enjoining the state from implementing the policy.

II. JURISDICTION AND VENUE

3. The Court has jurisdiction over this matter pursuant to Ch. 34.05 RCW Part V
because implementation of the ED visit limit policy, or its threatened application, interferes
with or impairs or immediately threatens to interfere with or impair the legal rights or
privileges of Petitioner and its members. Under RCW 34.05.534(1), Petitioner is not required
to exhaust administrative remedies. Venue is proper in this court pursuant to RCW

34.05.570(2).
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III. PARTIES

4. Petitioner: Petitioner is the Washington Chapter of the American College of
Emergency Physicians, a Washington not-for-profit corporation which is located in Seattle,
Washington. The mailing address for Washington ACEP is 2033 6th Avenue, Ste. 1100,
Seattle, WA 98121. Petitioner’s members are emergency medicine physicians who practice
in Washington hospitals and who serve Medicaid patients. Petitioner’s goals include
advocacy with respect to emergency medical services, including the appropriate use of
emergency medical services. Petitioner has actively attempted to collaborate with HCA in
the development of appropriate ED visit limits.

5. Petitioner’s Attorneys: Petitioner is represented by Michael Madden and

Megan Grembowski of Bennett Bigelow & Leedom, P.S., whose mailing address is 1700
Seventh Avenue, Ste. 1900, Seattle, WA 98101-1397.

6. Respondent: The HCA is an agency of the State of Washington and is
resopnsible for administering the state’s Medicaid plan. The physical address for the HCA is
676 Woodland Square Loop SE, Lacey, WA 98503 with a mailing address of P.O. Box
42682, Olympia, WA 98504-2682

7. Parties to Adjudicative Proceedings: There were no adjudicative proceedings

before the agency.

IIILAGENCY RULE

8. Agency Rule at Issue: The agency rule at issue is the ED visit limit policy,

which the HCA has announced will become effective on October 1, 2011. A copy of the
HCA’s September 1, 2011 letter notifying Medicaid beneficiaries of the ED visit limit policy
and October 1, 2011 effective date is attached as Appendix A. A copy of the list of diagnosis
codes which the HCA has classified as “non-emergent” and related documents published on

the HCA website are attached as Appendix B.
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IV.BACKGROUND

9. The State of Washington, through its Health Care Authority, operates the
state’s Medicaid program, which provides health care services to low-income and other
qualified individuals, pursuant to federal and state law and the state’s Medicaid plan
(hereinafter “state plan”). The state provides these services through its fee-for-service
prograin, whereby it contracts directly with health providers to deliver those services, and
under its managed care plan, the largest of which is known as Healthy Options, whereby the
state contracts with managed care organizations (“MCOs”) to provide those services and the
managed care organizations contract with providers, who actually deliver the covered services
in most instances.

10.  The current state plan expressly states that “emergency hospital services” are
provided with “no limitations.”

11.  Under the state’s rules governing the scope of service for Medicaid clients,
hospital emergency services, including physician services, are described as a covered service,
without limitation as to frequency or type of condition requiring care. WAC 182-501-0060;
WAC 182-501-0065(2)(k). The state’s rules further explain that, “Services are subject to the
exclusions, limitations, and eligibility requirements contained in department rules.” WAC
182-501-0060(2) and 0065(2).

12.  The state’s rules define “emergency service” by incorporation of the definition
found in a federal Medicaid regulation, 42 CFR § 438.114(a), which states that emergency
services are those that “are needed to evaluate and stabilize an emergency medical condition.”
WAC 182-538-050. “Emergency medical condition” is also defined by reference to federal

regulation as:

a medical condition manifesting itself by acute symptoms of sufficient severity
(including severe pain) such that a prudent layperson, who possesses an average
knowledge of health and medicine, could reasonably expect the absence of immediate
medical attention to result in— (i) placing the health of the individual (or, with respect
to a pregnant woman, the health of the woman or her unborn child) in serious
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jeopardy, (ii) serious impairment to bodily functions, or (iii) serious dysfunction of
any bodily organ or part.

"WAC 182-538-050, guoting 42 CFR § 114(a) (hereinafter, the “prudent layperson standard™).

13.  Federal Medicaid regulations, 42 CFR § 438_.1'14, also require Medicaid
managed care plans to cover and pay for emergency services and any subsequent screening
and treating provided by emergency room providers and hospitals, based on the prudent
layperson standard. Those regulations further provide that managed care organizations, and
states functioning as such, “may not ... [l]imit what constitutes an emergency medical
condition with reference to paragraph (a) of this section [the prudent layperson standard], on
the basis of lists of diagnoses or symptoms.” 42 CFR § 438.1 14(d)(1)@Q).

14. Initsrule governing Medicaid managed care, WAC 182-538-100, the state has

adopted the following requirements with respect to emergency services:

(1) A managed care enrollee may obtain emergency services, for emergency medical
conditions from any qualified medicaid provider. ("Emergency services" and
"emergency medical condition" are defined in WAC 388-538-050.)

(a) The managed care organization (MCO) covers emergency services for MCO
enrollees.

(b) The department covers emergency services for primary care case management
(PCCM) enrollees.

(2) Emergency services for emergency medical conditions do not require prior
authorization by the MCO, primary care provider (PCP), PCCM provider, or the
department.

(3) MCOs must cover all emergency services provided to an enrollee by a provider
who is qualified to furnish medicaid services, without regard to whether the provider
is a participating or nonparticipating provider.

(4) An enrollee who requests emergency services is entitled to receive an exam to
determine if the enrollee has an emergency medical condition. What constitutes an
emergency medical condition may not be limited on the basis of diagnosis or
symptoms.

(5) The MCO must cover emergency services provided to an enrollee when:
(a) The enrollee had an emergency medical condition, including cases in which the

absence of immediate medical attention would not have had the outcomes specified in
the definition of an emergency medical condition; and

LAW OFFICES

PETITION FOR DECLARATORY JUDGMENT AND BENNETT BIGELOW & LEEDOM, P.S.
INJUNCTIVE RELIEF PURSUANT TO RCW 34.05 - 1700 Seventh Avenue, Suite 1900
Page 5 Seattle, Washington 98101

T: (206) 622-5511 F: (206) 622-8986




O 0 NN A

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

(b) The plan provider or other MCO representative instructs the enrollee to seek
emergency services.

15. The state also offers an “Early and Periodic Screening, Diagnosis and
Treatment” (“EPSDT”) Program. The state’s EPSDT program is required by federal law, 42
USC § 1396d(e), which directs states participating in the Medicaid program to provide
persons under 21 years of age with any medically necessary health care that falls within the
scope of services specified in that statute, regardless of whether those services are covered
under the state’s Medicaid plan. The state’s EPSDT regulation, WAC 182-534-0100,
provides that the scope of covered services under that program is defined in 42 CFR, Part 441,
Subpart B and are medically necessary, safe and effective, and not experimental. The state’s
EPSDT rule further states: “EPSDT services are exempt from specific coverage or service
limitations which are imposed on the rest of the CN and MN program.” WAC 182-534-
0100(2)(b).

VI. FACTS

A. Legislative Directive to Reduce Expenditures for Emergency Services

16. The 2011-13 biennial state operating budget assumed approximately $33
million in state fund savings by excluding coverage limit for hospital emergency department
visits by Medicaid patients, where the reason for the visit was not a true emergency. In the

budget bill, the Legislature directed that

The Department [of Social & Health Services (now the Health Care Authority)] shall
collaborate closely with the Washington state hospital and medical associations in
identification of the diagnostic codes and retroactive review procedures that will be
used to determine whether an emergency room visit is a nonemergency condition to
assure that conditions that require emergency treatment continue to be covered.

§ 213(49), c. 50, 1. 2011, 1¥ sp. s.
B. State’s Action to Develop and Implement ED Visit Limit Policy

17. The Department of Social & Health Services and its successor, the HCA, have

developed a set of limitations on Medicaid emergency services, which purport to deny
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coverage and payment based on the International Classification of Disease (“ICD”) diagnostic
code attached to a patient by the hospital where the patient is seen. Under the ED visit limit
policy, coverage for emergency medical services will be denied if one of these ineligible
diagnostic codes is attached to the patient’s record by the hospital and if the patient had three
emergency department visits within the prior year to which any ineligible diagnostic code was
attached; i.e., if the patient’s condition is labeled by a hospital with one of the ineligible
diagnostic codes and the patient had three prior visits within a year with associated ineligible
diagnostic codes, the patient’s fourth visit will not be covered. The ED visit limit policy also
purports to authorize providers to bill Medicaid patients for non-covered emergency medical
services. See Appendix B.

18.  Based on the medical evidence, many of the diagnostic codes on the state’s list
of ineligible conditions constitute true emergencies, both under the prudent layperson
standard and according to reasonable medical judgment.

19.  The ED visit limit policy does not distinguish between managed care, fee-for-
service, or persons under 21 years of age who are eligible for EPSDT services.

20.  Although it has not yet published any comprehensive written description of the
ED visit limit policy, the state has indicated that it intends to implement these limit effective
October 1, 2011. As a part of its implementation efforts, HCA sent a letter to Medicaid
enrollees on September 1, 2011, which states that the fourth “non-emergent visit” within a
year will not be covered by Medicaid, without indicating what constitutes a “non-emergent
visit.” See Appendix B.

21.  The ED visit limit policy will cause harm to petitioner’s members and their
patients. Patients, who cannot know in advance if their emergency department visit will be
covered, will be discouraged from seeking emergency care, even when appropriate under the
prudent layperson standard and reasonable medical judgment, and will be subject to potential

financial liability if an emergency service is deemed uncovered. Health care providers, who
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are otherwise obligated to provide emergency services regardless of coverage rules, are
subject to financial penalties under the state’s new ED limit. Physicians also will suffer harm
in that patients are likely to unnecessarily delay treatment, thereby exacerbating the risks and
costs of treatment, and interfering with the patient-physician relationship. Physicians are also
subject to legal liability if they purport to follow the state’s instructions allowing billing for
non-covered emergency medical services.

22.  In developing its limitatioﬁs on coverage for emergency services, the state has
not followed statutory procedures for adoption and amendment of rules under Ch. 34.05
RCW. Nor has the state engaged in the collaborative process required by the Legislature

under § 213(49), c. 50, 1. 2011, 1% sp. s. Despite multiple attempts by provider groups, the

state has refused to collaborate in the development of an ED visit limit policy that does not

exclude conditions requiring emergency treatment. Instead, the State appears to have
constructed its list of ineligible diagnoses largely for purpose of achieving the desired
reduction of expenditures, without regard for the Legislature’s direction that conditions that
require emergency treatment continue to be covered.

VI.  CLAIMS

23.  The allegations set forth in paragraphs 1 through 22 are hereby re-alleged and
incorporated herein by this reference.

24.  The ED visit limit policy, or its application, interferes with or impairs or
immediately threatens to interfere with or impair the legal rights or privileges of the petitioner
and its members.

25.  The ED visit limit policy should be declared invalid and its implementation
enjoined because:

(a) It is a rule as defined in RCW 34.05.010(16) and the state has not complied with

statutory rule-making procedures;
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(b) It was developed in disregard of the legislative directive to collaborate with the
Washington state hospital and medical associations in identifying the diagnostic codes that
will be used to determine whether an emergency room visit is a non-emergency condition to
assure that conditions that require emergency treatment continue to be covered;

(c) It exceeds HCA's statutory authority in that it conflicts with applicable provisions
of federal and state law governing emergency medical services under the Medicaid program
because:

(i) It has been implemented without approval of a State Plan Amendment by the
federal government;

(i) It conflicts with federal law because, among other things, it does not make
exception for Medicaid managed care and EPSDT care;

(i) It conflicts with federal and state law governing the circumstances under which a
provider may bill a Medicaid patient.

(d) The ED limit policy is unconstitutional because it violates the Supremacy Clause
of the United States Constitution.

(¢) The ED limit policy is arbitrary and capricious for a number of reasons, including
that the list of ineligible diagnostic codes was developed without proper regard for medical
evidence for the purpose of achieving the target level of savings and includes numerous

diagnoses that represent true emergencies.
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V. REQUEST FOR RELIEF

26.

Petitioner requests that the court enter a judgment and order declaring the ED

visit limit policy invalid and enjoining its implementation, and awarding them their costs and

disbursements herein as permitted by law.

DATED this 2 ) day of

{2660.00001/M0450402.DOCX; 1}
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%&,2011.
J

BENNETT BIGELOW, & LEEDOM, P.S.

By
Aflichael Madden, WSBA #8747
Megan Grembowski, WSBAI#38268
Attorneys for Petitioner
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